Ogtober 23, 2015

Prenmis MoeLerran
EPA Region 10
1200 6" Ave.
Beattle, WA 88101

Re: EPA’s Consultation with NOAA Fisheries on EPA’s Approval of Oregon’s 2003
Temperature Standard

Dear Mr. Mol

tirst { would like to thank the Environmental Protection Agency and NOAA Fisheries for
including the Department of Environmental Quality in discussions regarding NOAA s draft
Biological Opinion and the associated reasonable and prudent alternatives and measures lo
address espected and potential adverse effects of the temperature standard on threatened and
endangered species in Oregon. § believe that as a result of this effort, the Reasonable and Prudent

temnperature conditions for listed salmon and steethead.

BEQ is commitied to continuing and Huthering our efforts to improve thermal conditions in
{Oregon waters. Protecting known exdsting cold water refuges s important for the survival and
recovery of Oregon'y endangered salmon and steethead populations. Thevefore, DEQ will
dedicate state vesources 1o leading the develepment of a Cold Water Retugin (CWR) plan for the
migration cortdor reach of the Willamette River s outlined in the Attachment. This plan will
provide information regarding what is needed to mect the CWR narrative criterion and will
subsequently inform futuee implementation. DEQ understands that the Attachment will be
incloded as a Reasonable and Prudent Alternative (RPAY in NOAA s final Biological Opinion.
Also, DEQ will use its Clean Waler Act authorities to contribute to offorts to protect snd enhance
cald water refuges in the wigration corridor reaches of the Willamette and Columbia Rivers.

DEQ has expended significant resowrces over the last 20 vears to reduce thermal impacts {o
Oregon waters, including vevising the temperature standard, implementing the temperature
standard in NPDRES permits and 401 centifications, and developing and implementing
temperature Total Maximum Daily Loads (TMDLs). Specifically relevant to this action are the
temperature TMDLs for the Willamette, Clackamas, Toalatin, Sandy, Hood, Jolm Day and
Umatilla Rivers — all major tributaries to the Columbia or lower Willamette River — that DEQ
has completed over the last 10 years. lmplementation of these TMUIDLs is ongoing and DEQ
expects to see continued improvements in these waters over time.
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DEG expects the development and implementation of temperature TMDLS to be the primary and
most effective mesns by which DEQ can use s Clean Water Act authorities and capabilities to
protect and enhance tributary-related cold water vefuges in the Columbia and lower Willametie
Rivers. TMDLs evaluate both point and nonpoint souree contributions 1o stream warming and
identify the heat load reductions needed by penmitted sources, land management practices and, in
some cases, by dam management in order fo attain the temperature standard. However, efforts to
develop or revisit TMDLs have been hampered by EPA’s disapproval of the provision in
Oregon's wmperature standard that enabled DEQ to consider natural conditions and focus on
minimizing human-caused warming. The EPA disapproval was in response to a court decision
and vesulted in the provision becoming ineffective. DEQ has placed a high priovity on addressing
this issue and resuming DEQ’s ability o develop temperature TMDLs, This is the most effective
near ferm work DEQ can do to not only help protect cold water refuges in the lower Willametle
and Columbia Rivers, but also to improve thermal conditions in many Oregon walers and
thereby contribute to the recovery of listed salmon and steelhead.

DIEQ intends to further protect and restore CWR by ensuring that refuges are properly considered
when DEQ issugs or imposes conditions on CWA Section 402 permits and CWA Section 401
gertifications. Onee the CWR plans for the Willamette and Columbia Rivers have been
completed, they will help inform permitiing and certification decisions. For example, the plans
will identify where mportant CWR are located and when they are uiilized by migrating salmon
or steelhead,

In order 1o be successful in the development of the Willamette River CWR plan, DEQ expects to
enlist and rely upon the expertise and knowledge within NOAA Fisheries, EPA and other
relevant organizations, As outlined in the Attachment, DEQ will first compile and review the
readily available data and information. In its review, DEQ may look to EPA and NOAA
Fisheries and the Oregon Department of Fish and Wildlife to contributs to the identification and
interpretation of velevant data where they have resources, information or expertise since DEQ
does not have expertise in certain areas, such as fish distribution, migration behavior or
population dynamics. In addition, in discussions with EPA and NOAA to date, the agencies have
acknowledged that there will be gaps in the available information. When this is the case, the plan
will identity and describe the uncertaintics and limitations. As outlined o the Attachment, DEQ
will identify gaps and uncertainties in the scientific data. DEQ will seek nput from
knowledgeable entities, including MOAA Fisheries, EPA, ODFW and others, in making research
recommendations where additional data is needed to make conclusions about attainment of the
CWR narrative.

DEG expects the CWR plan will identify a variety of recommendations to protect, enhance or
restore CWR. Some recommendations will be actions DEQ can take within ifs authority as the
State’s water quality regulatory agency. Other recommendations may include actions that are not
within DEQs authority to implement, but could be implemented by other agencics or
arganizations., Examples of these types of actions include wetland or stream channel restoration
projects or the management of federal dams, which do not require 401 certification. In
identifying and prioritizing potential actions to restore or enhance cold water refuges,
particufarly projects that would require significant investments, DEQ will priotitize projects that
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are sxpecied to realize 4 significant contribution toward the recovery of listed fish aud persist
into {he Tuture. This oo 15 an avea that will likely require nput from EPA and NMFE. In the near
termy, DG may need o vely on the professionad judgment of experts until additional nformation
is available. However, DEQ is optinistic that the plans will identify actions that make sense for
D and other parties o implement in the oear {erm.

DEG also agrees to svaluate whether a site specific eriterion s neaded Yo protect steethead
smoltification in the main stem John Day River. Y DEQ concludes that such a erfterion is
needed, DEQ will propose the cviterion for public comment and for BEQU adoption.

DEQ looks forward {o engaging in this productive work and to partnering with EPA and NOAA
on tus effort,

Sincevely,

Diick Pedersen
Birector

Cer Christine Psyk, EPA Kegion 18
Angela Chung, EPA Regpion 10
Wendy Wiles, QDEQ
lennifer Wigal, ODEQ
Richord Whitman, Oregon Governor’s Matural Resources Office
Jeff Lockwood, NOAA Fisheries
Kim Kratz, NOAA Fisheries

Attachiment

b Cold-water Refupia
a. The EPA shall assist the Orepon Diepartinent of Environmental Quality (DEQ) in

applying the cold water refugia (CWR) narrative criterion in the migeation corridor
reach of the Willametie River. To apply the criterion, DEQ, with technical assistance
and oversight from EPA, will develop a TWER plan for this river segment as described
below. The purpese of the CW plan is to adequately interpret the nawative criterion
to allow for implementation of the criterion through DEQ’s Clean Water Act
authorities.

i, With technical assistance from EPA, DEQ will gather and synthesize readily
available data, information and professional expertise, and use the “Primer for
Identitying Cold-Water Refuges to Protect and Restors Thermal Diversity in
Riverine Landscapes” (Torgersen et al. 20172} as puidance, to characterize:

I, the current spatial and temporal distribution of CWR;
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2. the cwrrent use of CWR by UWR Chinook salmon in the migration
corridor reach of the Willamette River; and
3. potential locations for the restoration or enhancement of CWER,
i, Using the above infonmation and professional expertize, DEQ wills

. assess whether the spatial and temporal exient of CWR present meets
the CWR narrative criterion (1.e., whether CWER are “suiliciently
distributed to allow salmon and steelhead migration without significant
adverse effects from higher water tomperatures clsewhere in the water
’bedym};

2. i DEG concludes that the OWR criterion is not being met,
charavterize, to the maximum extent possible, the extent of additional
CWE needed to attain the criterion; and

3. identify and prioritize potential actions by DEQ and others to protect,
restore or enhance CWER.

i, DEQ and EPA will identify any scientific uncertainties and data gaps
regarding the above clements and identify additional studies needed to address
the uncertainties and data gaps.

iv.,  Incoordination with EPA and NMPS, DEQ will complete a scope of work for
the CWR plan within 1 vear of the signing of this opinion that addresses the
elements described above in Lab and Laii, The scope of work shall identify
data sources and methods DEQ expects 1o use in completing the plans, and a
schedule with milestones for completing the plans.

b, With oversight from EP A, the DEQ will complete the lower Willametie River CWR
plan within 3 years of the signing of this opinion. DEQ and EPA will participate with
NBES in 2 meeting by November 30 of each year after this opinion is signed
{(beginning In 2016) to assess progress on completing the plan.

gy -~ o . —_— . L s ) s A ' . .
Under the CWER parvative criterion, CWR refugia are at “those portians of water body where, or times during the
diel temperature cyele when, the water femperature is at feast 2°C colder than the daily maximum mperature of the

adiacent well mived flow of the water body.”
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